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DEEMS V. WESTERN MARYLAND Ry.
Maryland Prescribes Joint Action For Negligently
Caused Loss Of Consortium
Deems v. Western Maryland Ry.1
Plaintiff brought an action against the Western Maryland Railway
and the Pennsylvania Railroad, alleging that the defendants' negligence
had resulted in loss to her of her husband's consortium. The plaintiff's
husband, an employee of the Western Maryland Railway, had been
injured when a railroad car door fell on him while he was inspecting
the car.2 His suit, brought under the Federal Employers' Liability Act,3
was settled before the plaintiff brought her action.4
The Superior Court of Baltimore City sustained the defendants'
demurrer on the ground that a wife in Maryland has no cause of action
93. 144 N.W.2d at 542. "Precedents drawn from the days of travel by stagecoachdo not fit the conditions of travel today." MacPherson v. Buick Motor Co., 217 N.Y.
382, 111 N.E. 1050, 1053 (1916) (from the majority opinion of Judge Cardozo). TheMinnesota court in Weber stated: "We are convinced the time has come to discard
this rule which is defensible only on the grounds of its antiquity. In doing so we
realize we may stand alone, but a doctrine so untenable should not be followed so
as to bar recovery of one entitled to damages." 144 N.W.2d at 545.
"The rule to be desired is that each person be held responsible for his own
negligence; and such personal negligence alone should determine whether the injured
person is entitled to recover damages. . . .No negligence of a driver should beimputed to a passenger in an action by the latter against a third party solely because
of the status or relationship between the two." Lessler, supra note 10, at 175.
94. Some authorities feel that automobile compensation plans should replace tortlaw in the future. This would allow for less litigation, more protection, and faster
recovery for the injured. See generally W. BLUM & H. KALVEN, PUBLIC LAW PER-
SPECTIVES ON A PRIVATE LAW PROBLEM; AUTO COMPENSATION PLANS (1965); R.
KEETON & J. O'CONNELL, BASIC PROTECTION FOR THE TRAFFIC VICTIM (1965); WallStreet Journal, Sept. 11, 1967, at 6, col. 1 (proposing workmen's compensation type
scheme in New York, not dependent on negligence of either party).
1. 247 Md. 95, 231 A.2d 514 (1967).
2. Deems v. Western Maryland Ry., Civil No. 15217 (D. Md., filed Jan. 13, 1964).
3. 45 U.S.C. §§ 51-60 (1964).
4. Order of settlement and satisfaction was filed Nov. 17, 1965, in the husband's
suit. Plaintiff's complaint was filed Dec. 13, 1965.
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for negligently caused loss of consortium; plaintiff appealed. She con-
tended, inter alia, that Maryland common law, which allows a husband
to sue for negligently caused loss of his wife's consortium, but denies
a wife a similar action, is invalid because "under the Equal Protection
Clause, discrimination against women as such is unconstitutional." 5
Sidestepping this contention,' the Maryland Court of Appeals held that:
[W]hen either husband or wife claims loss of consortium by
reason of physical injuries sustained by the other as the result of
the alleged negligence of the defendant, that claim can only be
asserted in a joint action for injury to the marital relationship.
That action is to be tried at the same time as the individual action
of the physically injured spouse.7
Because the husband's suit had been settled prior to the institution of
the plaintiff's suit, recovery was denied.'
NATURE OF CONSORTIUM
Consortium has been defined as "the loss of society, affection, as-
sistance, and conjugal fellowship . .. [including] the loss or impair-
ment of sexual relations."9 These elements of consortium are "all
welded into a conceptualistic unity."' ° However, damage to any one
or more of these elements is compensable."
A husband's action for loss of consortium resulting from a negli-
gent injury to his wife by a third person is almost universally recog-
nized in common law jurisdictions,'12 but until recently, recovery by
a wife for negligently caused loss of consortium was not allowed.'3
5. 247 Md. at 101, 231 A.2d at 517. See note 16 infra.
6. [W]e find it unnecessary to decide whether the Equal Protection Clause
compels a holding that the wife shall have a separate cause of action for loss of her
husband's consortium due to injuries sustained by him because of the negligence of
a third party.
247 Md. at 106, 231 A.2d at 520.
7. Id. at 115, 231 A.2d at 525. An obvious corollary of this is that if both spouses
are injured in the same accident by a single tortfeasor, both personal injury actions
must be tried at the same time as the loss of consortium action.
8. Id. at 116, 231 A.2d at 526.
9. Id. at 100, 231 A.2d at 517; accord, Hitaffer v. Argonne Co., 183 F.2d 811,
814 (D.C. Cir. 1950), cert. denied, 340 U.S. 852 (1950) ; Miller v. Miller, 165 Md.
425, 429, 169 A. 426, 427 (1933) (alienation of affections).
10. Hitaffer v. Argonne Co., 183 F.2d 811, 814 (D.C. Cir. 1950).
11. Id. See Montgomery v. Stephan, 359 Mich. 33, 101 N.W.2d 227, 231 (1960);
Note, Judicial Treatment of Negligent Invasion of Consortium, 61 COLUM. L. RgIv.
1341 (1961). But see Best v. Samuel Fox, Ltd., [1952] A.C. 716 (ingredients of con-
sortium are only those which cause material damage) ; West v. San Diego, 54 Cal.
App. 2d 469, 353 P.2d 929, 6 Cal. Rptr. 289 (1960).
12. See Nicholson v. Blanchette, 239 Md. 168, 210 A.2d 732 (1965) ; Emerson v.
Taylor, 133 Md. 192, 104 A. 538 (1918); W. PROSSER, LAW Ov TORTS 913 (3d ed.
1964) ; Brett, Consortium and Servitium - A History and Some Proposals, 29 AuSTL.
L.J. 321, 389, 428 (1955).
13. At common law, the wife, as an inferior, had no remedy for loss of con-
sortium. Even after the Married Women's Acts permitted her to sue in her own name,
courts refused to extend the remedy to the wife. See Coastal Tank Lines, Inc. v.
Canoles, 207 Md. 37, 113 A.2d 82 (1955); Note, Wife's Right To Recovery For Loss
Of Consortium Due To The Negligent Injury Of Her Husband, 26 MD. L. REv. 361,
363 (1966).
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Since 1950,14 however, seventeen American jurisdictions15 have, in one
form or another, recognized a wife's right to sue for negligently caused
loss of consortium. Maryland as a result of Deems now joins this
growing minority. Underlying this sudden overthrow of precedent are
two factors: (1) a growing awareness on the part of the courts that
damage to the marital relationship does in fact occur when one of the
spouses is injured;"6 and (2) a realization of the unfairness of allow-
ing a husband to sue for loss of consortium, while barring the wife. 7
SIGNIFICANCE OF DEEMS
The most striking aspects of Deems are the court's unique re-
quirements that husband and wife bring a loss of consortium actionjointly and that the action be tried at the same time as the personal
injury action. No other jurisdiction has recognized a joint action for
loss of consortium although two jurisdictions require a wife's loss of
consortium action to be tried at the same time as her husband's personal
injury action.18 In contrast to former Maryland law, Deems has
accorded a wife a right which she did not have previously and has
precluded a separate action by a husband for negligently caused loss of
14. In 1950, the United States Court of Appeals for the District of Columbia be-
came the first court, not subsequently overruled, to allow the wife's consortium action.
Hitaffer v. Argonne Co., 183 F.2d 811 (D.C. Cir. 1950), cert. denied, 340 U.S. 852(1950).
15. Hitaffer v. Argonne Co., 183 F.2d 811 (D.C. Cir. 1950), cert. denied, 340
U.S. 852 (1950); Owen v. Illinois Baking Corp., 260 F. Supp. 820 (W.D. Mich. 1966)(overruling contrary Indiana case law) ; Duffy v. Lipsman-Fulkerson & Co., 200 F.
Supp. 71 (D. Mont. 1961); Cooney v. Moomaw, 109 F. Supp. 448 (D. Neb. 1953) ;
Missouri Pacific Transp. Co. v. Miller, 227 Ark. 351, 299 S.W.2d 41 (1957); Yonner
v. Adams, 53 Del. 229, 167 A.2d 717 (1961) ; Brown v. Georgia-Tennessee Coaches,
Inc., 88 Ga. App. 519, 77 S.E.2d 24 (Ist Div. 1953) ; Dini v. Naditch, 20 Ill. 2d 406,
170 N.E.2d 881 (1960); Acuff v. Schmidt, 248 Iowa 272, 78 N.W.2d 480 (1956);
Deems v. Western Maryland Ry., 247 Md. 95, 231 A.2d 514 (1967) ; Montgomery v.
Stephan, 359 Mich. 33, 101 N.W.2d 227 (1960) ; Novak v. Kansas City Transit, Inc.,
365 S.W2d 539 (Mo. 1963); Ekalo v. Constructive Serv. Corp., 46 N.J. 82, 215
A.2d 1 (1965) ; Clem v. Brown, 32 Ohio Op. 2d 477, 207 N.E.2d 398 (C.P. 1965) ;Smith v. Smith, 205 Ore. 286, 287 P.2d 572 (1955) ; Hoekstra v. Helgeland, 78 S.D.
82, 98 N.W.2d 669 (1959); Moran v. Quality Aluminum Casting Co., 34 Wis. 2d 542,
150 N.W.2d 137 (1967).
16. That both spouses suffer when the marriage relationship is adversely affected
by physical injury to either is a fact evidenced, if not by logic, by human experience
since the institution of marriage became a basic part of our mores. Deems v. Western
Maryland Ry., 247 Md. at 108, 231 A.2d at 522; accord, Hitaffer v. Argonne Co.,
183 F.2d 811, 817 (D.C. Cir. 1950), cert. denied, 340 U.S. 852 (1950).
17. This inequity raises the constitutional issue of equal protection of the laws:[T]o grant a husband the right to sue [for loss of consortium] while denying the
wife access to the courts in the assertion of the same right is too clearly a violation
of Fourteenth Amendment equal protection guarantees to require citation of authority.
Owen v. Illinois Baking Corp., 260 F. Supp. 820, 821 (W.D. Mich. 1966). Contra,
Krohn v. Richardson-Merrell, Inc., 406 S.W.2d 166 (Tenn. 1966), cert. denied,386 U.S. 970 (1967) ; Seagraves v. Legg, 147 W.Va. 331, 127 S.E.2d 605 (1962).
18. Ekalo v. Constructive Serv. Corp., 46 N.J. 82, 215 A.2d 1, 8 (1965) ; Moran
v. Quality Casting Co., 34 Wis. 2d 542, 150 N.W.2d 137, 145 (1967). A few jurisdic-
tions require that the husband's action be tried at the same time as the wife's personal
injury action. E.g., Anicola v. J.C. Penny Co., 98 F. Supp. 911 (E.D. Pa. 1951).
Some jurisdictions allow permissive joinder of the husband's consortium action with
the wife's action. E.g., Olson v. Johnson, 267 Wis. 462, 66 N.W.2d 346 (1954).
Contra, Worley v. Gaston, 210 Ga. 350, 80 S.E.2d 304 (1954) (husband's claim forloss of consortium cannot be joined with wife's claim for personal damages because
they are independent wrongs).
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consortium."9 The court conceptualized consortium as a joint interest
of the marital community,20 comparing it with the concept of tenancy
by the entirety.21 This analogy may have more than illustrative power.2
Perhaps the most serious criticism of allowing separate action by a
wife for loss of consortium is that this involves double recovery
23 if
damages for her loss of consortium have already been awarded to the
husband in his personal injury action.24 Courts which consider the
''service" element of consortium to be the only compensable element and
the affectionate elements of consortium to be "parasitic"25 have pointed
out that if the husband recovers for impairment of his earning capacity
in his personal injury action a later recovery by his wife for loss
of his services, e.g., loss of support, in a separate action constitutes
double recovery.26 Of course, this argument does not apply when the
sentimental aspects of consortium are recognized as important and com-
pensable in and of themselves. To prevent double recovery, courts
which recognize a wife's action for loss of consortium do not allow the
wife's recovery for loss of support in her consortium action when the
husband has recovered in his personal injury action for impairment
of earning capacity.27
Unfortunately, double recovery which results because of the nature
of the other elements of consortium cannot be prevented by simple sub-
traction. In his personal injury action the husband can recover for loss
of sexual desire and capacity,2" pain and suffering,29 and personality
changes,30 and, in those jurisdictions not recognizing a wife's action for
loss of consortium, these three elements may often be stretched by
sympathetic juries to include most of the damages potentially recover-
able if a wife's action were allowed. By directing that the joint con-
sortium action be tried with the other spouse's personal injury action
the Maryland Court of Appeals is apparently attempting to minimize
19. 247 Md. at 108, 231 A.2d at 524.
20. Id. at 108, 231 A.2d at 521.
21. Id.
22. See notes 55 & 74 infra and the accompanying text.
23. Of course, if the husband's personal injury action failed there would be no
double recovery problem. In jurisdictions recognizing a separate cause of action for
loss of consortium, a consortium suit is not barred by the failure of the other spouse's
personal injury action, because the consortium action has been held to be independent.
E.g., Wolff v. Du Puis, 233 Ore. 317, 378 P.2d 707 (1963).
24. See Moran v. Quality Aluminum Casting Co., 34 Wis. 2d 542, 150 N.W.2d
137, 144 (1967) ; Note, Wife's Right To Recovery For Loss Of Consortium Due To
The Negligent Injury Of Her Husband, 26 MD. L. REv. 361, 364 (1966).
25. See Igneri v. Cie. de Transports Oceaniques, 323 F.2d 257, 263 (2d Cir. 1963).
26. See, e.g., Best v. Samuel Fox, Ltd., [1952] A.C. 716.
27. E.g., Moran v. Quality Aluminum Casting Co., 34 Wis. 2d 542, 150 N.W.2d
137, 145 (1967).
28. See, e.g., Florida Power & Light Co. v. Robinson, 68 So. 2d 406 (Fla. 1953)
($225,360 verdict for married telephone company employee who became completely
impotent and suffered other injuries).
29. In recent years, such intangibles as physical pain and suffering (past, present,
and probable future) as well as such other accompanying woes as mental pain, anxiety,
embarrassment and humiliation have become prominent and substantial factors in any
adequate award. 2 M. BELLI, MODERN DAMAGES § 262, at 837 (1960). See Sloan v.
Edwards, 61 Md. 89 (1883).
30. 2 M. BELLI, MODERN DAMAGES § 260 (1960). This section does not mention
a husband's action specifically.
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overlap of damages, but there seems to be no way to obviate the prob-
lem completely."
The primary purpose of this note is to reexamine several problem
areas of consortium law in light of the Deems decision. In addition,
problems of release and waiver peculiar to the Deems rule are dis-
cussed, and solutions suggested.
INCONSISTENT VERDICTS
A perplexing procedural problem arises when a jury returns in-
consistent verdicts after the personal injury and consortium actions
have been tried together.
The rule has been that the consortium action of one spouse and
the personal injury action of the other spouse are separate and dis-
tinct causes of action." Because the actions were historically considered
separate" and the plaintiffs, since passage of the Married Women's
Acts, are different, neither res judicata84 nor collateral estoppel 5 applies.
Thus, identical negligence issues may be relitigated'o and occasionally
inconsistent judgments may result.
A different situation is presented when, by permissive joinder,
the personal injury action and the consortium action are tried at the
same time. 7 Presented with the problem of inconsistent jury verdicts
in the same action, some courts have reversed both verdicts for a new
trial.88 On the other hand, a strong segment of judicial opinion
seems to take the position that inconsistent jury verdicts do not consti-
31. See the discussion of damages recoverable in a negligently caused loss of con-
sortium action, notes 101-17 infra and the accompanying text.
32. E.g., Wolff v. Du Puis, 233 Ore. 317, 378 P.2d 707 (1963). See 1 F. HARPEgR
& F. JAMES, THE LAW oF TORTS 636 (1956):[A] tort against the wife's interests in personality gives rise to two actions, onein favor of the woman for the invasion of her interests and one in favor of the husband
for the invasion of his totally different interests ....
33. Because of strict pleading requirements, the old cases distinguished between
the action brought by a husband for loss of consortium and the action brought by him
to recover direct damages for the wife's injury. Cf. Guy v. Livesey, 79 Eng. Rep. 428(K.B. 1619). See generally F. JAMES, CML PROCEDURE 553-56 (1965).
34. E.g., Wolff v. Du Puis, 233 Ore. 317, 378 P.2d 707 (1963). See W. PROSSER,
LAW OF TORTS 911 (3d ed. 1964). In contrast, when a husband has brought separate
suits for his own personal injuries and for loss of his wife's consortium, courts have
held that the first action bars the second. E.g., Myhra v. Park, 193 Minnr. 290, 258
N.W. 515 (1935).35. E.g., Sove v. Smith, 311 F.2d 5 (6th Cir. 1962); Wolff v. Du Puis, 233 Ore.317, 378 P.2d 707 (1963). Contra, Barbour v. Great Atlantic & Pacific Tea Co., 143 F.
Supp. 506 (E.D. Ill. 1956) ; Sisemore v. Neal, 236 Ark. 574, 367 S.W.2d 417 (1963);
see Annot., 12 A.L.R.3d 933, 936 (1967).
36. E.g., Rollins v. District of Columbia, 265 F.2d 347 (D.C. Cir. 1959).
37. Both the courts and scholars seem to have frequently confused the situation
where the actions are separate in time with the situation where both actions are being
tried together. Compare Lansburgh & Bro. v. Clark, 127 F.2d 331, 333 (D.C.Cir. 1942) with W. PROSSER, LAW OF TORTS 911 (3d ed. 1964) and Annot., 12A.L.R.3d 933, 942 (1967). There is, of course, no collateral estoppel possible when
actions are tried together. E.g., United States v. Cappello, 327 F.2d 378, 379
(2d Cir. 1964); United States v. Marcone, 275 F.2d 205, 206 (2d Cir. 1960), cert.
denied, 362 U.S. 963 (1960).
38. E.g., Lanning v. Trenton & Mercer County Traction Corp., 3 N.J. Misc. 1006,
130 A. 444 (Super. Ct. 1925) (husband's consortium suit failed); Berry v. Foster,
199 Tenn. 352, 287 S.W.2d 16 (1956) (same).
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tute reversible error.8 9 The leading case taking this point of view is
Lansburgh & Bro. v. Clark.4 ° In Clark, the jury allowed the hus-
band to recover for loss of consortium and medical expenses but
denied the wife recovery for personal injuries. The defendant, appealing
the judgment for the husband, contended that the verdicts were fatally
inconsistent. However, the court let the judgments stand, pointing out
that only one of the judgments had been appealed, and that the court
had no means of knowing which judgment was correct.4' Arguably, the
most important factor in the Clark decision was the court's reluctance
to allow permissive joinder42 to change the nature of "separate and
independent rights. '4 3
Several recent cases have taken an intermediate approach."
These cases indicate that reversal of both actions is proper only when
the spouse suing for loss of consortium recovers and the spouse claim-
ing personal injury loses. They hold that when the spouse suing for per-
sonal injuries recovers and the spouse suing for loss of consortium does
not, the consortium action will be reversed and remanded solely on
the issue of damages.4" Under this approach, a trial court should
instruct the jury that if the wife recovers, the husband must also.46
This approach may be particularly well suited to the Deems rule, under
which the two actions are not wholly separate and independent.' 7
Thus, -there seems to be no valid objection to avoiding the incon-
sistent verdict problem by giving specific instructions to the jury
requiring consistent verdicts.48
RELEASE AND FAILURE TO JOIN
The Deems decision raises two serious practical problems: (1)
what effect will release or waiver of the personal injury action have on
the joint consortium action? and (2) can the joint consortium action
be defeated by release or refusal to join by one spouse ?41
39. E.g., McGilvray v. Powell 700 North, Inc., 186 F.2d 909 (7th Cir. 1951);
Lansburgh & Bro. v. Clark, 127 F.2d 331 (D.C. Cir. 1942); Brown v. Parker,
217 Ark. 700, 233 S.W.2d 64 (1950); Witkin v. New York, 3 App. Div. 2d 720, 159
N.Y.S.2d 497 (1957).
40. 127 F.2d 331 (D.C. Cir. 1942).
41. Id. at 333.
42. See FED. R. Civ. P. 20.
43. 127 F.2d at 333. See De Vito v. Hoffman, 199 F.2d 468 (D.C. Cir. 1952).
44. Chance v. Lawry's, Inc., 58 Cal. 2d 368, 374 P.2d 185, 24 Cal. Rptr. 209
(1962) ; Loftin v. Anderson, 66 So. 2d 470 (Fla. 1953) ; Guinn v. Millard Truck Lines,
Inc., 257 Iowa 671, 134 N.W.2d 549 (1965).
45. Cases cited supra note 44.
46. Since the jury found Dr. Woodard to have been negligent, it was incumbent
on the jury, under instruction given, to award Mr. Beauchamp damages, at least
for loss of services. . . . It is apparent, therefore, that the jury failed to follow
the instructions when, after finding Dr. Woodard negligent, it failed to award
appellant damages. For this reason alone the judgment would have to be reversed.
Beauchamp v. Davis, 309 Ky. 397, 217 S.W.2d 822, 825 (1948).
47. 247 Md. at 108, 231 A.2d at 524. Deems requires compulsory joinder of the
actions and creates an overlap of parties, the plaintiff in the personal injury action
being a joint plaintiff in the consortium action.
48. Compare note 45 supra. For example, if on trial the only issue raised isthe defendant's negligence, the instruction would be: If A recovers for personal
injuries, spouses A and B must recover for loss of consortium.
49. Note that situations where A releases or waives his personal injury claim and
either A or B refuses to join in the consortium claim involve both these problems.
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Until Deems, the rule appears to have been that a release of the
personal injury claim did not operate as a bar to the loss of consortium
action.5" The logic of this, of course, was that the actions were sepa-
rate and distinct; different parties and different rights were involved.51
However, release of the personal injury claim may operate as a bar
to the joint consortium action under Deems; the court stated that the
joint action for loss of consortium must be tried at the same time
as the personal injury action, which is impossible if the latter cause
of action has been released. Arguably, it was on this ground that
the court held that the Deems marital community had lost its action
for loss of consortium.52 When both spouses knowingly waive the
right to bring the consortium action at the same time as the personal
injury action, barring a later consortium action might be appropriate.53
But when one spouse settles his personal injury claim without the
knowledge or approval of the other spouse, it seems unfair to allow
such a release to deprive the absent spouse of his compensable con-
sortium interest.
It is possible that when Deems barred the Deems' consortium suit
because the husband had already settled his claim, the sole intention
of the court was to protect the defendants' reliance on a settlement
which under the prior law was valid and binding. This may be sup-
ported by a passage in the opinion:
Many claims by husbands for physical injuries caused by alleged
tortfeasors have heretofore been effectively barred by settlement...
in those particular instances it would be grossly unfair to permit
the assertion, for the first time, of a consortium claim by the
wife .... 54
Under this view of the Deems opinion, it would be possible to bring a
separate joint loss of consortium action even though the injured spouse
has waived or released his personal injury claim.
If one of the spouses can release his part of the joint claim for loss
of consortium, the entire consortium claim would appear to be defeated
in Maryland. This does not seem to be a felicitous result.
One plausible argument for not allowing a release by one spouse
to be effective is suggested by the Deems comparison of consortium to
a tenancy by the entirety.55 This analogy suggests that it should be
50. Cf. O'Brien v. Loeb, 229 Mich. 405, 201 N.W. 488 (1924). See W. PROSStR,
LAW or ToRTs 915 (3d ed. 1964).
51. See note 31 supra and the accompanying text.
52. See note 8 supra and the accompanying text.
53. See Reddick v. Maryland, 213 Md. 18, 130 A.2d 762 (195f).
54. 247 Md. at 111, 231 A.2d at 523, quoting Ekalo v. Constructive Serv. Corp.,
46 N.J. 82, 95, 215 A.2d 1, 8 (1965) (emphasis added).
55. 247 Md. at 108; 231 A.2d at 521. Perhaps a majority of courts that have con-
cerned themselves with the problem have called consortium a property right. E.g.,
Yonner v. Adams, 53 Del. 229, 167 A.2d 717, 728 (1961) (consortium is "a very real
and substantive property right"). A few courts have termed consortium a contract
right. E.g., Duffy v. Lipsman-Fulkerson & Co., 200 F. Supp. 71, 73 (D. Mont. 1961).
Some scholars prefer to describe consortium as a "relational interest." See Green,
Relational Interests, 29 ILL. L. Rgv. 460 (1934) ; Pound, Individual Interests In The
Domestic Relatfons, 14 MIcH. L. Rxv. 177 (1916).
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no more possible for one of the spouses to transfer part of the con-
sortium interest through a release than it is for him to alienate his
interest in a tenancy by the entirety. Husband and wife are possessed
of their consortium interest per tout et non per my, just as they hold
personalty as tenants by the entireties, and it would be unjust for one
spouse to deprive the other of his consortium interest by release. On
this logic, release by one spouse of his consortium interest, or his
personal injury action, should be void if it operates to deprive the
other spouse of her consortium interest.
Much the same reasoning could be applied if one spouse refused
to join with the other to bring the consortium action. By refusing tojoin, one spouse would be depriving the other of his property right,
a result which should not be allowed. 56
The doctrine of "involuntary plaintiff" might also be used to force
an unwilling spouse to join in the consortium action. Apparently,
both spouses are at least necessary parties 57 to the consortium action.
While the Maryland Rules of Procedure make no special provision
concerning joinder of necessary parties, case law has long recognized
the concept.5 Equity developed the practice of making an unwilling
necessary party plaintiff a defendant to bring him into the action.5 9
Under the federal rules6" the unwilling subject can be joined as an in-
voluntary plaintiff.6 ' He is involuntarily named as a plaintiff and is
bound by judgment in the case.62 Such an approach would seem to be
an apt procedure for protecting one spouse's consortium interest in
the rare situation where the other refused to join to bring a consortium
action.68
56. The remedy may be to allow the spouse who wanted to bring the consortium
action to seek a decree ordering the other spouse to join the action. In Maryland, a
husband and wife cannot sue each other at law for torts against their property
interests. See Fernandez v. Fernandez, 214 Md. 519, 135 A.2d 886 (1957) ; Note,
Wife Cannot Sue Husband At Law For Tort Against Her Property Interests, 18 MD.
L. Rzv. 326 (1958). But see 1 F. HARM'R & F. JAMgS, THi LAW or ToRTs 643(1956) for the majority rule. A husband and wife can, however, sue each other in
equity in Maryland for torts against a property interest. E.g., Masterman v. Master-
man, 129 Md. 167, 98 A. 537 (1916) (equity will protect the interest of one spouse
in property held by the spouses as tenants by the entireties from harmful action by
the other spouse). But see Bank v. Bank, 180 Md. 254, 23 A.2d 700 (1941) (husband
sought injunction against his wife to prevent her from divorcing him, contending that
consortium was a property right and thus could be protected by equity; the court
refused to enjoin the divorce).
57. A necessary party is "one whose relation to the controversy is such that in
the interests of orderly and consistent judicial administration he should be brought
in if at all possible." Hazard, Indispensable Party: The Historical Origin Of A
Procedural Phantom, 61 COLUM. L. Rnv. 1254 (1961).
58. See Wright v. Afro-American Co., 152 Md. 587, 137 A. 273 (1927) ; Gent v.
Lynch, 23 Md. 58 (1865); Bridges v. McKenna, 14 Md. 258 (1859); 1 J. Po,
PLFADING & PRAc'Ics §§ 425, 427, 428 (H. Tiffany ed. 1925).
59. See Vinson v. Home Ins. Co., 123 W.Va. 522, 16 S.E.2d 924, 926 (1941)
F. JAMts, CIVIL PROCZDUR" 423 (1965).
60. FED. R. Civ. P. 19(a).
61. See, e.g., Hawkinson Co. v. Carnell, 112 F.2d 396, 398 (3d Cir. 1940), aff'g
26 F. Supp. 150, 152 (E.D. Pa. 1938).
62. See F. JAMES, Civix PROCEDUR 423 (1965).
63. The "refusal to join" problem might be of little practical importance if
marital estrangement is allowed to mitigate loss of consortium damages. See notes
111-17 infra and accompanying text.
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IMPUTED CONTRIBUTORY NEGLIGENCE
Although the imputation of the contributory negligence of one
spouse to the other has been roundly criticized and has largely lost
its force as a legal concept, 4 its last remaining stronghold is in con-
sortium law. There, the courts have held that the contributory negli-
gence of the injured spouse defeats the consortium action by the other,6"
and Maryland would seem to approve of this "moribound historical sur-
vival.",'" The imputation of contributory negligence in this area
was probably originally based on the fact that at common law the wife
had no right to bring an action for personal injuries without joinder
of her husband; thus "the contributory negligence of the husband
barred the wife's right to recovery, as effectually as it did the
husband's."6 "
This state of the law results in the following peculiarity :69 If a
wife borrows her husband's car without his consent and is subse-
quently injured in an accident in which she is contributorily negligent,
her husband can recover from the third party for damage to the car,
but cannot recover for loss of his wife's consortium because of her con-
tributory negligence."' Despite this logical asymmetry, and despite
criticism by legal scholars,71 who point out that imputing contributory
negligence of one spouse violates the "both ways rule,"' 72 and works
an injustice on the guiltless spouse whose consortium interest has been
damaged, even the most recent decisions allow contributory negligence
as a defense to a loss of consortium action, seemingly without even a
second thought.
73
Whether Maryland will allow contributory negligence of the
injured spouse as a defense under Deems remains to be seen. Perhaps
the concept of consortium as a joint action and the analogy to a tenancy
by the entirety74 provides some additional reason for Maryland to follow
64. E.g., Chicago, B. & Q.R.R. v. Honey, 63 F. 39 (8th Cir. 1894) ; Dietrich v.
Canton R.R., 220 Md. 127, 130, 151 A.2d 163, 164 (1959); Annot., 110 A.L.R.
1099 (1937).
65. E.g., Sove v. Smith, 355 F.2d 264 (6th Cir. 1966) ; Chicago, B. & Q.R.R. v.
Honey, 63 F. 39 (8th Cir. 1894) ; Hall v. United States, 266 F. Supp. 671 (D. Mont.
1967) ; Stenta v. Leblang, 185 A.2d 759 (Del. 1962) (dictum) ; Peters v. Bodin, 242
Minn. 489, 65 N.W.2d 917 (1954).
66. W. PROSStR, LAW OF TORTs 502 (3d ed. 1964).
67. Compare Hudson v. Hudson, 226 Md. 521, 529, 174 A.2d 339, 343 (1961)
with Dietrich v. Baltimore & Hall's Springs Ry., 58 Md. 347, 358 (1882) (contributory
negligence of child barred father's suit for loss of services).
68. 1 T. SH-ARMAN & A. RXDFIELD, LAW OF NEGLIGENCE 170-71 (6th ed. 1913),
69. See James, Imputed Contributory Negligence, 14 LA. L. REv. 340 (1954).
70. Compare Lutz v. Force, 185 Pa. Super. 610, 139 A.2d 566, 567 (1958) (a wife
sued for personal injuries; her husband sued for loss of consortium and damage to his
automobile; the court commented that the "jury was properly instructed that any
negligence on [the wife's] part was not imputable to [the husband]").
71. See James, Imputed Contributory Negligence, 14 LA. L. REv. 340 (1954)
Gregory, The Contributory Negligence Of Plaintiff's Wife Or Child In An Action
For Loss Of Services, Etc., 2 U. CHi. L. REv. 173 (1935).
72. The contributory negligence of one other than the plaintiff should not be
imputed to him to bar recovery, unless the plaintiff, as in thie master-servant relation-
ship, would have been liable for the contributorily negligent person if he were
the defendant.
73. See Hall v. United States, 266 F. Supp. 671, 672 (D. Mont. 1967).
74. See notes 19 & 20 supra and accompanying text.
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the prevailing rule. Some courts have held that if a husband and wife
are joint owners of an automobile and one of them negligently con-
tributes to the personal injury of the other, the non-negligent spouse
is barred from recovery from the third party tortfeasor.75
On the other hand, there is no doubt that today imputed contribu-
tory negligence is a disfavored defense,"8 and imputing the contributory
negligence of one spouse to the other in situations where husband and
wife are joint owners of a car has been termed an absurd fiction by
some courts.
77
If, under Deems, one spouse is to be prevented from intentionally
depriving the other of his consortium right by release of his interest
or failure to join in the joint action, 8 there seems to be little logic
in allowing the contributory negligence of one spouse to deprive the
other of his interest. Disallowing imputed contributory negligence
would of course mean that different results might be reached in the
personal injury and consortium actions 7 9 but this would actually result
in some apportionment of damages similar to that achieved under the
doctrine of comparative negligence. Thus, the hardship of the doctrine
of contributory negligence, the placing on "one party the entire burden
of a loss for which two are . . . responsible,""0 would be avoided.
STATUTORY DEFENSES
A. Workmen's Compensation Statutes
Recovery by an injured employee under federal or state workmen's
compensation statutes has usually been held to bar a loss of consortium
action for the same injury." While Hitaffer v. Argonne Co. allowed
recovery by a wife for loss of consortium after her husband had been
compensated for his injuries under the Longshoremen's and Harbor
Workers' Act" because "the injury to the consortium is an injury to
a right which is independent of any right in the other spouse and to
which the defendant owes an independent duty,"8 4 the overwhelming
majority of courts treat the consortium action as derivative and hold
that it is barred by the statutes' exclusive remedy clauses.85 In New
75. E.g., Archer v. Chicago M., St. P. & P.R.R., 215 Wis. 509, 255 N.W. 67(1934). See R-STATCIMNT or TORTS § 491, comment f (1934). Contra, Sherman v.
Korff, 353 Mich. 387, 91 N.W.2d 485 (1958).
76. See W. PROSs~a, LAW Or TORTS § 73 (3d ed. 1964).
77. See Sherman v. Korff, 353 Mich. 387, 91 N.W.2d 485 (1958).
78. See notes 55-63 supra and accompanying text.
79. This is, of course, different from saying that inconsistent verdicts are reached
because the determination of negligence issues in the personal injury action is not
binding on the consortium action. Compare the section on inconsistent verdicts, supra
notes 32-48 and accompanying text
80. W. PROSstR, LAW OP TORTS 443 (3d ed. 1964).
81. E.g., Posegate v. United States, 288 F.2d 11 (9th Cir. 1961), cert. denied, 368
U.S. 832 (1961).
82. 183 F.2d 811 (D.C. Cir. 1950).
83. 33 U.S.C. §§ 907, 908 (1964).
84. 183 F.2d at 820.
85. E.g., Smither & Co. v. Coles, 242 F.2d 220 (D.C. Cir. 1957), overruling
Hitaffer. See, e.g., Federal Employees' Compensation Act, 5 U.S.C. § 757(b) (1964) ;
Longshoremen's and Harbor Workers' Act, 33 U.S.C. § 905 (1964) ; Maryland Work-
men's Compensation Act, MD. CODE ANN. art. 101, § 15 (1957). See generally 2 A.
LARSON, THt LAW OP WORKMtN'S COMPgNSATION § 66 (1961).
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York Cent. & H. R. R. R. v. Tonsellito,8 the Supreme Court of the
United States, construing the Federal Employers' Liability Act,8 7
which does not have an exclusive remedy clause, held that, based on
legislative intent, "the act 'is comprehensive and, also, exclusive' in
respect of a railroad's liability for injuries suffered by its employees
while engaging in interstate commerce, '"8 and as a consequence barred
a father's suit for loss of his son's services. Two state courts 9 have
recently extended the Tonsellito holding to exclude recovery for loss of
consortium under the Federal Employers' Liability Act.
It therefore appears that the Maryland Court of Appeals could
have easily disposed of the plaintiff's consortium suit in Deems.
Because the plaintiff's husband's suit was brought under the Federal
Employers' Liability Act,90 the court could have dismissed the plain-
tiff's suit on the ground that it was barred by the Supreme Court's
construction of the Act. However, the defendant railroads did not
vigorously raise this defense in their briefs.9 Deems might be inter-
preted as impliedly recognizing consortium recovery even though the
personal injuries were compensable under the Federal Employers' Lia-
bility Act.92 Probably to prevent this type of interpretation, the court
amended the original opinion to add the following:
We do not decide the effect which any federal statute, such as
the Federal Employers' Liability Act, may have in foreclosing any
claim for consortium under the Maryland law in cases where such
a statute is applicable.93
B. Wrongful Death Statutes
The wording of the Maryland wrongful death statute seems to
prohibit a separate action for loss of consortium based on the negligently
caused death of a husband or wife by a third person.9 4 Neither, appar-
ently, can loss of consortium be recovered as an element of damage
86. 244 U.S. 360 (1917).
87. 45 U.S.C. §§ 51-60 (1964).
88. 244 U.S. at 361, quoting in part New York Cent. R.R. v. Winfield, 244 U.S.
147, 151 (1917).
89. Louisville & N.R.R. v. Lunsford, 216 Ga. 289, 116 S.E.2d 232 (1960); Kinney
v. Southern Pac. Co., 232 Ore. 495, 375 P.2d 418 (1962). See also Igneri v. Cie. deTransports Oceaniques, 323 F.2d 257, 266 (2d Cir. 1963).
90. See note 3 supra and accompanying text
91. The Pennsylvania Railroad's brief cited the Lunsford and Kinney cases for a
misleading proposition:
The remedy sought by the Appellant would be denied to the wife of a seaman or
stevedore . . . and is also denied to the wife of a railroad employee in a suit against
his employer under the Federal Employers' Liability Act .... Brief for Pennsylvania
Railroad at 10, Deems v. Western Maryland Ry., 247 Md. 95, 231 A.2d 514 (1967).
92. A few state courts, construing state workmen's compensation statutes, have
held that a consortium action is not barred by the statute. E.g., Biddle v. Edward
Hines Lumber Co., 219 F. Supp. 69 (D. Ore. 1962).
93. 247 Md. at 115, 231 A.2d at 525. The orginal opinion did not contain this
sentence. See Daily Record, June 12, 1967.
94. "[fln every such action the jury may give such damages as they may thinkproportional to the injury resulting from such death . . . provided that no more than
one action shall lie for and in respect of the same subject matter of complaint . .. ."
MD. CoDg ANN. art. 67, § 4 (1957) (emphasis added). See Harp v. Montgomery
Ward & Co., 223 F. Supp. 780 (D. Ore. 1963).
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under the Maryland wrongful death statute itself,95 as recovery is
measured solely by the present value of the pecuniary benefit which
the spouse of the deceased might reasonably have expected to receive
if he had not been killed. However, although this "pecuniary bene-
fits" test is applied in most jurisdictions, 97 some courts not applying
the test have allowed recovery for loss of consortium under a wrongful
death statute.98 Furthermore, at least two courts which formerly strictly
applied the pecuniary benefits test have recently held that the loss of
the society and companionship of the dead spouse should be considered
as part of the pecuniary value recoverable.9" Legal writers generally
commend this approach.100
If the Deems decision is indicative of a shift in the Maryland
court's view of the importance of compensating consortium loss, the
court may now be willing to liberalize its application of the "pecuniary
benefits" test and allow recovery under the wrongful death statute
for loss of consortium.
OVERLAP OF DAMAGES
Although one of the motivations of the Deems decision was to
avoid overlapping or double recovery, it would seem that the rule
devised cannot completely accomplish that end.
In most jurisidictions, the elements compensable in a loss of
consortium action are services of the spouse, society and affectionate
relations, and sexual intercourse.' Recovery includes not only damages
for loss of consortium to the date of the trial, but also estimated future
loss. 10 2  Loss of consortium cannot be appraised on a commercial
basis,0 3 and the jury may make an assessment in light of their common
experience. 10
4
Because of the intangibility of most of the compensable elements
of consortium, there seems to be no doubt that overlapping of damages
recoverable in the personal injury action and the consortium action
will still exist under the Deems rule.0 5 One double recovery problem -
95. Cf. State ex rel. Bowman v. Wooleyhan Transp. Co., 192 Md. 686, 65
A.2d 321 (1949) (no recovery for services that are only "affectionate" in nature).
96. E.g., Metzger v. S.S. Kirsten Torm, 245 F. Supp. 227 (D. Md. 1965) ; State
v. Baltimore & O.R.R., 126 Md. 497, 95 A. 65 (1915).
97. W. PROSSnR, LAW or TORTS 929 (3d ed. 1964).
98. E.g., Duclos v. Tashjian, 32 Cal. App. 2d 444, 90 P.2d 140 (1939) ; Lithgow
v. Hamilton, 69 So. 2d 776 (Fla. 1954) ; Gulf Transport Co. v. Allen, 209 Miss. 206,
46 So. 2d 436 (1950) ; Herro v. Steidl, 255 Wis. 65, 37 N.W.2d 874 (1949).
99. Wycko v. Gnodtke, 361 Mich. 331, 105 N.W.2d 118 (1960); Lanning v.
Schulte, 149 N.W.2d 765 (S.D. 1967).
100. See W. PROSSItR, LAW or TORTS 932 (3d ed. 1964).
101. See, e.g., Price v. H.B. Green Transportation Line, Inc., 287 F.2d 363 (7th
Cir. 1961) ($10,000 award for loss of consortium - injured wife unable to perform
household chores or engage in sexual relations) ; Dorsey v. Coastal Tank Lines,
Inc., 50 Del. 437, 133 A.2d 914 (1957) (husband awarded $27,000 for loss of
consortium).
102. 1 F. HARPER & F. JAMES, THE LAW or TORTS 636 (1956).
103. It "is impossible to lay down a rule by which the value of a wife's . . .
society can be measured in dollars and cents." Hughey v. Ausborn, 154 S.E.2d 839,
843 (S.C. 1967).
104. C. MCCORMICK, LAW or DAMAGES 331 (1935).
105. See notes 28--1 supra and accompanying text.
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recovery by the husband for loss of his earning power and recovery
by the wife for loss of his support - is eliminated by the court's
stipulation that the "husband's right to recovery for loss of earning
power remains part of his own claim and the wife's claim to support
is not included in the joint action."' 10 6 However, the loss of services
of a wife or an unemployed husband to the marital entity are still re-
coverable. Damage to the "service" element of consortium is somewhat
easier to quantify than the other elements, since specific evidence of the
replacement value of the spouse's services can frequently be submitted
to the court or jury.10 7
The impossibility of precisely delineating compensable damage to
intangibles is pointed up by the court's assumption that damages to
sexual capacity can be compartmentalized into those that belong to
the consortium, and those that belong solely to the injured spouse.108
It is clear that the damage to the sexual capacity of the physically
injured spouse recoverable in the personal injury action does not
necessarily coincide with the damage to the identical consortium ele-
ment. Deems attempts to allow for this and to prevent double recovery
by providing that compensation for damage to the sexual capacity of the
physically injured spouse "be fixed only after taking into consideration
the amount awarded for the loss to the marital relationship by reason of
such injury during the joint life expectancy of the husband and wife."'"
As a practical matter, an exact subtraction is impossible, and the result
will probably be that in some cases juries will award larger damages
than formerly, because damage to sexual capacity appears in two
categories instead of one.
The same problem of overlap is presented by the loss of "society
and affectionate relations" element of consortium. As previously dis-
cussed, damages for personality changes and pain and suffering are
recoverable in the personal injury action."0 An exact subtraction of
the physically injured spouse's consortium interest in this element
from his potentially larger individual interest is impossible. Again, the
practical result may be larger damages.
REDUCTION OF DAMAGES
At first thought there seems to be little reason why the defendant to
a consortium action should not be permitted to reduce consortium
damages by introducing evidence of marital discord,"' but only one
case can be found that directly supports this proposition."' An old
Massachusetts case"' has been cited as holding that the jury may
106. 247 Md. at 114, 231 A.2d at 525.
107. E.g., Tryon v. Casey, 416 S.W.2d 252, 260-62 (Mo. Ct. App. 1967) (in
husband's action for loss of consortium, evidence of the replacement cost of his wife's
services was improperly excluded). See C. McCoRMIcK, LAW Or DAMAGS 332 (1935).
108. 247 Md. at 114, 231 A.2d at 525.
109. Id.
110. See notes 28-31 supra and accompanying text.
111. Cf. W. PROSsuR, LAW oi' TORTS 900 (3d ed. 1964).
112. Witkin v. New York, 3 App. Div. 2d 720,159 N.Y.S.2d 497 (1957).
113. Sullivan v. Lowell & D. St. Ry., 162 Mass. 536, 39 N.E. 185 (1895)(Holmes, J.).
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consider evidence which tends to show that the husband did not avail
himself of the companionship and society of his wife," 4 but a reading
of this case reveals that it holds only that where evidence of mitigation
has been admitted and the verdict on the negligence issue is for the
defendant, any error in admitting the evidence becomes immaterial."'
In Bedillion v. Frazee,"' the Pennsylvania Supreme Court held,
inter alia, that the reputation and activities of the physically injured
wife could not be introduced into evidence because such testimony was
irrelevant and prejudicial. One distinction suggested by Bedillion is that
for evidence in reduction of damages to be admissible, it must tend to
show serious marital disharmony, and not be merely character as-
sassination. The character of one or both of the spouses is, after all,
irrelevant if it does not adversely affect the marital relationship. More
important, prejudicial character testimony is a particularly delicate
matter when, as in Bedillion, the personal injury action is tried with the
loss of consortium action. This, of course, will be the situation under
the Deems rule." 7
CONCLUSION
The Deems v. Western Maryland Ry. decision is a landmark in
Maryland tort law. Deems recognizes that interests in consortium arejoint and logically concludes that the action to remedy invasions of
these interests should also be joint. In addition, the Deems prescription
that the joint action for loss of consortium be tried at the same time as
the personal injury action may lessen the double recovery problems
inherent in separate actions for personal injuries and loss of consortium.
Most important, Deems recognizes the wife's right to damages for loss
of consortium, a right long denied in Maryland.
114. See Annot., 21 A.L.R. 1517, 1522 (1922) ; Note, Mitigation Of Damage For
Loss Of Consortium, 28 U. Pnri. L. Rev. 366, 367 (1966).
115. See Cunningham v. Springer, 204 U.S. 647, 655 (1907).
116. 408 Pa. 281, 183 A.2d 341 (1962).
117. See note 7 supra and accompanying text.
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